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Having a good tenancy agreement is really important.  It is the document that sets out the relationship 
between you and your tenant.  Ideally, it should be written in plain English and should be used as a reference 
document by both landlords and tenants.

Sadly however it is more often a deeply obscure document, stuffed full of legal jargon making it 
incomprehensible to landlords and tenants alike.

Then you also need to make sure that the tenancy agreement you use is appropriate for the type of tenancy 
involved.  Let’s take a look at this first.

  

Introduction
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1. Choosing the correct tenancy type

Most people tend to assume that all tenancies are assured shorthold tenancies, without really being 
aware of why this is and indeed what assured shorthold tenancies actually are!

Assured and assured shorthold tenancies were created in 1988 by the Housing Act 1988 which came 
into force on 15 January 1989.  Most tenancies created since then have either been an assured or an 
assured shorthold tenancy.

Since February 1997 the default type is the assured shorthold tenancy - before then it was the assured 
tenancy.  The main difference between the two is with assured shorthold tenancies landlords have the 
right to use the eviction procedure under section 21 of the act - which allows the landlord to evict a 
tenant after the fixed term has ended, even if the tenant has done nothing wrong, provided the proper 
form of notice is served first (called a section 21 notice for obvious reasons).

So now, if you rent a property to a tenant it will automatically be an assured shorthold tenancy (AST), 
unless the tenancy falls into one of the exceptions set out in the act.  These are as follows:

In section 1 of the act it refers to an assured tenancy being a tenancy granted to an ‘individual’.  This 
means a living person which is why tenancies granted to limited companies cannot be ASTs. 

1

https://www.legislation.gov.uk/ukpga/1988/50/section/1
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Schedule 1 of the act sets out the other circumstances where a tenancy will not be an assured or assured 
shorthold tenancy.  This includes:

 ♦ Tenancies at very high (currently over £100,000 pa) and very low (£250 pa or £1,000 in Greater 
London) rents

 ♦ Business and agricultural tenancies

 ♦ Local authority accommodation

 ♦ Some student accommodation where the accommodation is provided by the tenant’s college or 
university

 ♦ Holiday lets

 ♦ Resident landlords

 ♦ Some accommodation for asylum seekers 

These tenancies will either be regulated by separate legislation (for example business or agricultural 
tenancies) or will fall outside any legislation completely.  

This is the case for example with company lets, high and low rent lets and lets made by resident landlords.  
These will be governed by the ‘common law’ - the underlying laws which existed before the legislation was 
passed.  

https://www.legislation.gov.uk/ukpga/1988/50/schedule/1
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For this reason, we often refer to these tenancies as 
‘unregulated’ or ‘common law’ tenancies.

The significance of this is that slightly different rules apply - for 
example as regards ending the tenancy (section 21 and section 
8 notices cannot be used) so it is important that your tenancy 
agreement reflects this and informs the tenant, and any advisor 
looking at the paperwork, what sort of tenancy is concerned.

But what about tenancies where there is no tenancy 
agreement?

Note that we have a free 
guide on Landlord Law to 
help you choose the correct 
tenancy agreement types.  

https://landlordlaw.co.uk/openaccess_trails/which-tenancy-agreement-guide/
https://landlordlaw.co.uk/openaccess_trails/which-tenancy-agreement-guide/
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22. Oral Tenancies 

Contrary to what many people think, it is not actually necessary to have a written document to create a valid 
tenancy.  Under the Law of Property Act 1925, in most cases, a tenancy will be created automatically when 
someone starts living in a property and paying rent (which is accepted by the landlord).

However, this is a very bad idea.  Tenancy agreements create clarity over what has been agreed (for example 
was the agreed rent £1,000 or £1,100 per month?), give the tenant proof of their tenancy (for example if they 
need to apply for benefit) and can protect the landlord’s position.

For example, did you know that if you have no written agreement:

 ♦ Rent will automatically be payable in arrears rather than in advance 

 ♦ Your tenants will be entitled to keep pets

 ♦ You may not be authorised to make deductions from the tenancy deposit, and

 ♦ You will not be able to use the ‘accelerated procedure’ should you ever wish to use the section 21 
route to evict your tenant?

So you should always insist on having a proper written agreement and NEVER allow the tenants to move in 
before all tenants have signed up. 
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As well as choosing the correct tenancy agreement for the type of tenancy, there are other things to 
take into account:

 ♦ Is the property in England or Wales?

 ♦ If this is a shared property, will all the tenants sign the same tenancy agreement or will you 
be renting individual rooms in a shared house?

 ♦ Will you want the tenancy agreement to include a guarantor clause?

 ♦ How will the utility bills be paid?  Do you want the tenants to pay these separately or will you 
include the cost of this in the rent?

 ♦ Will the rent be paid weekly or monthly?  

 ♦ Will you allow your tenants to keep a pet?

 ♦ Will you allow your tenants to run a ‘home business’ from the property?

All of these issues need to be dealt with in the tenancy agreement you use.  

Let’s look quickly at some of these issues in more detail:

33. Other considerations when choosing your tenancy 
agreement 
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Properties in Wales

If you are renting out a property situated in Wales, you must be registered with Rent Smart Wales.  If you want 
to self manage the property you must also be licensed.

Note also that housing is now reserved to the Welsh Assembly who are gradually passing housing-related 
legislation.  For example the Renting Homes (Wales) Act 2016  which, when it comes into force, will result in 
significant differences between housing law in England and Wales.  

At the moment, legal changes introduced by Parliament in Westminster will apply only in England.

For this reason, my Landlord Law service provides different tenancy templates for England and Wales to take 
account of the differences which already exist.  And to make it easier for us to make changes to the Welsh 
agreements when new legislation comes into force in Wales.

Dealing with shared properties

A substantial proportion of rented accommodation is for shared houses and flats.  But how best can the 
landlord deal with this?  And in what situations will your property be treated as a House in Multiple Occupation 
(HMO) - where you will need to comply with separate regulations and may need to get a license from the 
Council?

Here are the options:

 ♦ Families. If you have just family members sharing a property, then this cannot be an HMO.  
Invariably there will be one tenancy agreement which is sometimes signed by just one family member. 

https://www.rentsmart.gov.wales/en/home/
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 ♦ Signing one agreement on a ‘joint and several’ basis.  This is perhaps the most 
common way of dealing with shared properties.  It is simpler from the landlord’s point of view 
as there is less paperwork and it means that you can get the tenants to get the utilities put in 
their name so you are not responsible.  Tenants like it as they can choose who they share with.  
However, there can be big problems if one of the tenants wants to move out early.  Note by the 
way that you cannot prevent a property from being an HMO simply by getting all tenants to sign 
the same agreement.

 ♦ Renting a room in a shared property.  Here all tenants have their own individual tenancy 
agreement for their own room (or rooms) and for shared use of the common parts.  This is the 
best way to deal with a property where tenants will be moving in and out at different times. 
There will be more paperwork for the landlord, but often a landlord will be able to achieve a 
higher rent overall when doing things this way.  This type of tenancy will always be an HMO 
unless there are only two occupiers.

 ♦ One person subletting to a lodger.  This is unpopular with landlords who normally like 
to have control over who is living in the property.  There may also be issues with the mortgage 
and insurance policy which often will forbid subletting.  This model is most commonly used 
when parents buy a property for their son or daughter to live in at college and allow their son or 
daughter to have their friends living with them.

 ♦ Disorganised comings and goings.  This is my name for the situation where a landlord 
has effectively lost control over who is living in the property and where the tenants find 
replacements themselves when they wish to leave.  Normally the outgoing incoming tenant will 
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pay the outgoing tenant their share of the deposit.  Note that a 
recent case has held that in these circumstances the landlord is 
responsible for protecting the deposit and can be liable for the 
penalty if they fail to do so. Needless to say, this model is NOT 
recommended.

Guarantees

Guarantees have been standard for student lets for many years and 
are being increasingly used for other tenancy types.

There are two ways that this can be done:

 ♦ Having the guarantee clauses in the tenancy agreement itself - 
so both the tenants and the guarantors sign the agreement, or

 ♦ Having a separate guarantee deed

If there are only one or two guarantors, having the guarantee 
incorporated into the tenancy agreement is simpler.  However if this is a 
student let with several guarantees, it will be easier and less confusing if 
all the guarantors have their own deed.

Note that it is important that the guarantee is ‘signed as a deed’ (which 
means the document should state this and the signatures should 
be witnesses) otherwise, if the guarantor signs after the tenant, the 

We have referred to 
HMOs above.  The HMO 
regulations are too complex 
to consider in this eBook.  
However, you will find a free 
online HMO course here.

https://landlord-law.co.uk/HMO101/content/index.html#/
https://landlord-law.co.uk/HMO101/content/index.html#/
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guarantee may be unenforceable.

Pets clauses

There has been a lot of publicity about this recently.  Since 
the tenant fees legislation prohibited deposits of more than 
five weeks worth of rent, many landlords are now refusing to 
accept tenants with pets as they do not feel that the allowable 
deposit gives them sufficient protection.

This is understandable in view of the substantial damage that 
pets (particularly cats and dogs) can cause which can be very 
expensive to repair, plus doing the repair works will delay the 
reletting of the property which will also impact on a landlord’s 
income.

Where landlords do agree to allow pets, this is often on the
 basis of a higher rent (known as a ‘pet rent’).  But can 
landlords legally prohibit pets?

This is often a problem as under the ‘unfair terms’ rules 
(now part of the Consumer Rights Act 2015) a prohibition 
clause can be invalid if it fails to provide for the tenant to 
request permission for whatever-it-is and say that the 

The ‘default’ position regarding 
pets (ie if there is no tenancy 
agreement) is that tenants 
can keep a pet.  So in order 
to prohibit pets, the tenancy 
agreement needs to have a 
proper prohibition clause.  
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permission will not be refused or delayed without good reason.  

What often happens is that a landlord will say ‘under no circumstances will I permit pets’ and just 
delete the wording.  Which has the effect of invalidating the clause completely, meaning that there is 
nothing to stop your tenant from keeping a pet!  So do make sure that your pets clause in your tenancy 
agreements is valid!

If you DO decide to allow tenants to keep a pet, your tenancy agreement will need to reflect this and 
have suitable clauses regarding the pet (for example about its care, not leaving it alone in the property 
for long periods of time (this is when dogs bark for example) and so on.

We have a special ‘pets form’ for Landlord Law members which will amend your tenancy agreement 
by including special clauses which will protect you where tenants are permitted to keep pets.  You can 
also buy this online here.

Home businesses and working from home

Again, this is something that will be allowed by default if there is no tenancy agreement clause to 
forbid it, so make sure your tenancy agreements deal with this.  

As far as working from home is concerned, for example, as many people have had to do due to the 
pandemic, there is not really a problem here so long as the work that is done is not intrusive.  For 
example, teachers making homework, office workers working remotely via computers at home and the 
like.  However, you would not want someone to start repairing vehicles in the front garden!

https://landlordlaw.co.uk/sales-the-landlord-law-pets-form/
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The situation is different if your tenants are running their own business from the property. Normally you 
should prohibit this in your tenancy agreement as standard.  However, it is now normal to allow ‘home 
businesses’ so long as they:

 ♦ Can be done discreetly from home, for example, if they are computer-based

 ♦ Do not impact on the neighbours or cause a nuisance

 ♦ Do not involve any alteration, or increased wear and tear to your property and

 ♦ Which would not put you in breach of the planning regulations

For example internet businesses, secretarial agencies and translation services are the sort of things 
you would normally allow.

However, you will not want your tenants to register a limited company at the property and if tenants 
ask you about running a home business you need to make this clear.

As with pets, if you agree to allow tenants to run a home business from the property you need to set 
out your conditions for this.  We have a special form for this for Landlord Law members which will 
amend the tenancy agreement and protect your (the landlord’s) position.

These are just a few of the issues you will need to consider when choosing your tenancy and which 
will need to be dealt with properly by your tenancy agreement clauses.  However, you should also 
know that there are some things that are not affected by your tenancy agreement.
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44. Things that cannot be changed by tenancy agreement 
clauses

There are a number of things that will be implied into all tenancy agreements and which cannot be 
removed - whatever your tenancy agreement document says.  The most important of these are as 
follows:

 ♦ The covenant for quiet enjoyment - this is the right for tenants to live in the property 
without disturbance from the landlord (it has nothing to do with being quiet or enjoying yourself 
there!)

 ♦ The statutory repairing obligations - these are set out in s11 of the Landlord & Tenant Act 
1985 and provide for the landlord to keep in repair the structure and exterior of the property 
and to keep in repair and proper working order the installations for the supply for water, gas and 
electricity and for sanitation, and also the installations for space and water heating

 ♦ The fitness for habitation rules - these can be found in section 9A  of the same act 
(for properties in England) and require landlords to ensure that properties are fit for human 
habitation.

 ♦ Gas, electricity and energy performance certificates - landlords are obliged to have 
properties inspected and provide certificates to tenants (these are covered by a separate eBook 
in this series)

The Unfair Terms rules also provide that tenants (who for the purpose of these regulations are (unless 

https://www.legislation.gov.uk/ukpga/1985/70/crossheading/repairing-obligations
https://www.legislation.gov.uk/ukpga/1985/70/crossheading/repairing-obligations
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they are a limited company) always deemed to be a ‘consumer’) cannot normally have their legal rights 
taken away by any contract term.  Unless the tenant is allowed to ask for permission and for the clause 
to say that the permission will not be unreasonably refused or delayed.

We discussed this in the context of pets above, but the same will apply to other situations, for example, 
prohibitions on guests, redecoration, and subletting (for example to a lodger).

The tenant fees legislation also imposes restrictions on landlords and will make it illegal for them to 
impose penalties and fees, other than those permitted in the legislation.  So, for example, ‘fines’ or 
charges for sending letters to tenants for non or late payment of rent will be invalid and unenforceable.
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When choosing your tenancy agreement you need to be careful, not only to ensure that the 
agreement covers the things that you want but also to make sure that it is up to date.

This is why it is dangerous to download ‘free’ tenancy agreements from the internet.  Almost certainly 
they will not have been updated to comply with recent legal changes.  For example, the tenant fees 
legislation.

This is why it is best either to buy your tenancy agreement from a reputable law stationer or to use the 
tenancy agreement provided by a recognised association - such as the National Residential Landlords 
Association, Arla Propertymark or my own Landlord Law tenancy agreements.

Once you have your tenancy agreement you need to be very careful indeed about changing it.  For 
example, by amending a clause you may invalidate it altogether under the unfair terms rules - which 
would mean you are unprotected.  If you need to change the terms of your tenancy agreement it is 
best to seek legal advice first.  

Once the tenancy agreement has been signed and the tenants have moved in, you may find that there 
are circumstances where you will want to make changes.  For example:

 ♦ If one or more joint tenants want to leave the property and be replaced by a new tenant

 ♦ If the landlord agrees to allow a tenant to keep a pet, or run a home business from the 

55. Choosing and changing tenancy agreements
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property, or have a lodger

 ♦ If the landlord wants to increase the rent

Let’s take a look at these:

Changing the tenants

This can only really be done by granting a new tenancy agreement in the names of the proposed new 
tenants.  

It is also possible to assign the tenancy from (say) tenants A, B, C and D to tenants A, B C and E.  But 
as this will need to be signed by all parties including the landlord, you may as well have a new tenancy 
agreement and be done with.  

Note that we have a special ‘Changing Tenants Kit’ which is available to all Landlord Law members and 
is also available for purchase here.

Allowing pets, home business or lodger

These are all situations covered by our special Landlord Law forms which will amend your tenancy 
agreement to permit keeping a pet, etc and will also incorporate clauses to protect your position as 
landlord.  

https://landlordlaw.co.uk/sales-changing-tenant-kit/
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The forms are only available to Landlord Law members apart from the pets form which can also be 
purchased online here.

Increasing rent

Rent is normally increased by agreement when ‘renewing’ a tenancy when the new rent will go in the 
new tenancy agreement form.  Otherwise:

 ♦ During the fixed term - unless both parties agree otherwise, rent can only be increased if 
there is a rent review clause in the tenancy agreement

 ♦ After the fixed term - if the tenancy continues as a ‘periodic tenancy’ then rent can be 
increased by agreement, or by the statutory notice procedure using the special prescribed form 
(Form 4).

Amending terms during a periodic tenancy

Note that there is little known notice procedure, similar to that used to increase rent, which can be 
used during a periodic tenancy to amend the terms of a tenancy provided the special prescribed form 
(Form 1) is used. 

You will find both form 1 and form 4 on the government website here.

https://landlordlaw.co.uk/sales-the-landlord-law-pets-form/
https://landlordlaw.co.uk/sales-the-landlord-law-pets-form/
https://www.gov.uk/guidance/assured-tenancy-forms
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I hope this eBook has been helpful.  Note that if you want to find out more about tenancy agreements, 
we have a special online course which you can read about here.

If you buy the +Plus version you will also get the Landlord Law standard assured shorthold tenancy 
agreement and a few of our other forms.

Tessa Shepperson
November 2021

Your obligations and a plan of action 66. And Finally

https://landlordlaw.co.uk/sales-tenancy-agreements-the-complete-course/

