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Most tenancies run smoothly but there will sadly be some occasions where you will want your tenant to 
leave.  For example if they are not paying the rent or if there are behavioral or other issues.  Or you may 
want to recover possession of the property for your own use, either to live in or to sell.

If you want to recover vacant possession of your property there are only two ways this can be done:

 ♦ By your tenant moving out voluntarily, or

 ♦ Eviction by a County Court Bailiff or High Court Enforcement Officer acting under the authority 
of a Court Order for possession.

So if your tenants are unwilling to vacate, or (even if they say they are willing) you are not sure whether 
they will actually vacate at the agreed time, you will need to protect your position by serving a possession 
notice - which is the first stage in recovering possession of your property through the courts.

Introduction



4

1. An introduction to possession notices

Notices to Quit (not applicable to ATs and ASTs)

In the past landlords would serve a ‘Notice to Quit’ if they wanted tenants to leave.  They cannot be 
used to end a fixed term, so can only be used to end a periodic tenancy, ie if the tenants remain after 
the fixed term has ended with no new fixed term being granted   

They notify the tenant (or the landlord in the case of a tenant’s notice to quit) that you wish to end the 
tenancy and the notice must give a notice period of not less than one period of the tenancy.  Or not 
less than 28 days if the period is shorter, for example for a weekly tenancy. 

So if the tenancy is a monthly one (which is usually the case), you must give not less than one months 
notice, with the notice period ending on the last day of ‘the period of the tenancy’.  

If the tenant has not moved out by the end of the notice period, then the Notice to Quit will end the 
tenancy and the landlord can apply to court for an order for possession.

You do have to be careful with Notices to Quit however as if you accept rent after the notice period 
has ended you may be deemed to have resurrected the tenancy.  So if you want to accept a payment 
you should always make it clear that the payment is accepted as ‘mesne profits’ and without any 
intention to create a new tenancy.

1
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There is no prescribed format for a Notice to Quit but there is 
prescribed wording which must go in your notice for it to be valid.

Assured and assured shorthold tenancies (both referred to in the act 
as ‘assured tenancies’, assured shorthold tenancies being a specific 
kind of assured tenancy) were created by the Housing Act 1988, 
which also set up the various procedures which can be used to end 
them and evict the tenants.  And in section 5, the act specifically 
says that:

“the service by the landlord of a notice to quit is of no effect in 
relation to a periodic assured tenancy”

So now notices to quit are only used for tenancies (and also 
residential licenses) where the Housing Act 1988 does not apply - for 
example company lets and lets where there is a resident landlord.

So, if the tenancy is an assured tenancy, what sort of notice should 
the landlord use instead?  That is the subject of this ebook!  

Notices under the Housing Act 1988

There are two procedures for recovering possession of a property 
which is let under an assured tenancy.  These are set out in:

 ♦ Section 8 of the act and

While some people refer to any 
possesion notice as a ‘Notice to 
Quit’ this is incorrect - they are 
actually a special type of notice 
and cannot be used for assured or 
assured shorthold tenancies.
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 ♦ Section 21

Which is why they are called section 8 and section 21 notices!

We will look at them in more detail below, but I just want to point out here a significant difference 
between these notices and the Notice to Quit.  

Notices to Quit (assuming they have been correctly drafted) actually end the tenancy at the end of the 
notice period, whereas section 21 and section 8 notices do not.

So after they have been served, the tenant still has a tenancy and is entitled to carry on living at the 
property.  The tenancy will only end (if the tenants do not move out voluntarily) after a possession 
order has been made and ‘executed’ - which means enforced (i.e. through the bailiffs or High Court 
Enforcement Officers).  So this means the tenancy will continue until the tenants have gone.

This is actually good news for landlords as it means that you don’t have to worry about accepting 
rent.  The tenancy is not going to resurrect and prevent you from getting your possession order, as the 
tenancy has not ended anyway.

The point of serving your section 8 and/or section 21 notice is that the Judge cannot make a 
possession order at court unless you can prove this has been done.  The notices authorise the Judge 
to make a possession order to end the tenancy rather than actually ending the tenancy themselves.

That said, let’s now take a look at them, starting with Section 8 notices.
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Section 7

Before we turn to section 8 we first need to look at section 7 which says a few important things:

 ♦ The court will only make an order for possession (under this procedure) if the landlord bases the 
claim on one of the grounds in Schedule 2 of the act.

 ♦ There are two types of ground - mandatory grounds (where if the ground is made out, the Judge 
MUST make the order for possession) and discretionary grounds (where the Judge has a discretion 
whether he makes the order or not.

 ♦ A Judge cannot make an order for possession under this procedure during the fixed term of the 
tenancy, unless the tenancy agreement provides for this.  An old style ‘forfeiture’ clause will suffice but 
normally tenancy agreements will specifically refer to  the Housing Act grounds.  Although there is an 
exception for possession sought under ground 7B which is where landlords are being required by the 
Secretary of State to evict someone who does not have a right to rent.

So that’s section 7.  Let’s now turn to section 8.  This provides as follows:

 ♦ Claims for possession can only be brought under this section if a notice has been served on the 
tenants in the prescribed form.  It is possible for a Judge to dispense with this if he considers it ‘just 
and equitable’ but this will only happen in exceptional cases (so don’t risk it - make sure you serve the 

22. Section 8 Notices 
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notice).

 ♦ The notice period must have expired before proceedings can begin

 ♦ The notice must set out which ground or grounds the landlord wishes to base his case on.  
The landlord can add extra grounds when bringing court proceedings - unless the claim is based 
on the serious rent arrears ground (so if you want to use this ground, you have to serve a notice 
citing it first).

 ♦ The notice will have a ‘life’ of 12 months - so if proceedings are not begun within 12 months 
of service, you will need to serve another one.  

 ♦ The section also sets out the various notice time periods for the different grounds

There is a lot more than that, but those are the main points.

So basically you need to serve your notice, in the prescribed form, cite the grounds you wish to base 
your claim on and give the appropriate notice period required.

Notice periods

The notice period that you need to give varies depending on the type of ground being cited.  

These were changed in 2020 to late 2021 due to the pandemic, but at the time of writing are back 
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to the pre-pandemic levels.  Apart from in Wales where the notice period remains six months, save for cases 
involving anti-social behaviour or domestic violence.

In England the notice periods are as follows:

 ♦ For ‘bad tenant’ grounds - such as rent arrears, breach of the terms of the tenancy agreement - 2 
weeks

 ♦ For ‘no tenant fault’ grounds - such as the landlord wanting the property back to live in, 
providing ‘suitable alternative accommodation (which the tenant has unreasonably refused) or the 
landlord wanting to re-develop the property - 2 months.

 ♦ There are a few exceptions - for example proceedings can be started immediately in cases of 
serious nuisance or illegality, and the notice period for anti-social behaviour is four weeks.

The grounds for possession

There are numerous grounds and I am not going to discuss them all here. You can see them for yourself in 
Schedule 2 here.

As explained above there are two types of ground:

 ♦ Mandatory grounds and

 ♦ Discretionary grounds

My view, if you are a landlord and particularly if you are a landlord acting in person, is that you should only use 

https://www.legislation.gov.uk/ukpga/1988/50/schedule/2
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mandatory grounds.

If you use a discretionary ground:

 ♦ It opens a window of opportunity for the tenant to serve a defence

 ♦ This will need to be considered by the court which will delay the case

 ♦ The case is likely to become long winded and expensive (particularly if the tenant obtains 
legal aid), and

 ♦ If you do finally get an order for possession, it is likely to be suspended on terms - which 
could mean that you never actually get possession.

However if you use a mandatory ground, and this is proved at court, the Judge has no option but to 
grant the order.

The standard time given to tenants to vacate is two weeks, but where there is a mandatory ground the 
Judge cannot cannot delay the date for possession by more than six weeks (this is supposed to be in 
cases of ‘exceptional hardship’ but Judges are elastic in how they interpret this).

Let’s have a look at some of the most commonly used grounds.
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Ground 8, 10 and 11 - The Rent Arrears Grounds

These are by far and away the most common grounds.  

 ♦ There is a mandatory ground, ground 8, which is made out if the tenant is in arrears of two months/
eight weeks both at the date of serving the notice AND at the court hearing.

 ♦ There are also two discretionary grounds, for arrears which are less than two months/eight weeks 
(ground 10) or where the tenant has been persistently late in making payment (ground 11).

It is normal for all three to be quoted on the section 8 notice, but most orders will  be made under ground 8.

I have a special section 8 notice for my Landlord Law members which is drafted for rent arrears claims, and 
have rarely been asked for anything else.  

Ground 1 - The owner occupier ground

This is for people who have previously lived in the property as their home or who intend to live in it after possession has 
been obtained (for example if it was purchased as a retirement home while the landlord was living abroad).  

This ground should probably be used more often than it is, but people tend to use the section 21 process and forget about 
this ground.  There is also the problem that it will only be a mandatory ground if the tenant was given a notice at the 
start of the tenancy (it is usually included in the tenancy agreement) saying that possession might be recovered on this 
ground.  However if this ground applies and you remembered to give the notice at the start of the tenancy, it is a much 
more straightforward process than the section 21 route, which is now snarled up with numerous prerequisites.
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Ground 6 - the Substantial Building Works ground

This ground can sometimes be used by landlords if they need the property back to do building works.  
However there are stringent limits on the circumstances when it can be used:

 ♦ The ground is for ‘demolition or reconstruction’ – so it can’t be used for something like 
decorating or putting in a new damp course.

 ♦ It must be impossible to do the work with the tenant in situ.  If the problem is that the 
landlord is unable to gain access, then he should apply for an injunction

 ♦ The landlord should be looking to do the work shortly after possession (and the landlord will 
have to prove this if challenged by the tenant).  

 ♦ The works are in respect of the whole of the premises or a substantial part, and finally note 
that

 ♦ This ground is not available to landlords by purchase.

So if you buy a property looking to re-develop it and then find that Mrs Smith in the ground floor flat 
has an assured tenancy (so section 21 is unavailable)  – you will not be able to use this ground to get 
her out!
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Ground 7 - death of the tenant

This ground can be used when a landlord wants to recover possession of a property where the tenant 
has died and the tenancy has passed to someone under a will or under the intestacy rules.  

Where this situation applies you need to serve the notice within 10 months as it is a two month notice 
and proceedings must be commenced within 12 months.

Ground 9 - Suitable Alternative Accommodation

Although this is a discretionary ground it can be very useful if a tenant is an assured tenant (so section 
21 is not available) and you need to recover vacant possession, for example to redevelop a property.

As the tenant will not be homeless (because you are providing alternative accommodation) Judges 
will be less reluctant to make the order.  However the accommodation must be ‘suitable’ and there is a 
whole string of case law on this. So if you are considering using this ground it is important to get legal 
advice first.

Those are all the grounds we are going to look at here.  If you want further information, note that we 
have a detailed article for Landlord Law members which looks at all of the grounds
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Section 21 is one of the most important sections in the Housing 
Act 1988.  It is the section which says that, provided the landlord 
complies with the various conditions set out in the act, he will 
be able to obtain a court order for possession, without giving a 
reason.

Prior to the passing of the Housing Act 1988, few people were 
willing to rent out property due to the difficulty in evicting bad 
tenants.  There were many horror stories about property owners 
allowing someone into a property as a short term measure, only 
to find that they were unable to get them out and were stuck with 
them as tenants for the rest of their lives.

However section 21 changed all that.  

Section 21 is extremely popular with landlords because:

 ♦ Provided you get things right, there is no defence 
and tenants cannot derail claims by bringing speculative 
counterclaims

 ♦ You can use the special (and inaccurately named) 

33.  Section 21 Notices

If you want to find out more 
about the history of section 
21 and its background 
you will find an interesting 
article here 

https://landlordlawblog.co.uk/2019/04/17/the-end-of-section-21-history-of-the-prs/
https://landlordlawblog.co.uk/2019/04/17/the-end-of-section-21-history-of-the-prs/
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accelerated procedure where (so long as you have got things right) there will be no court 
hearing, and

 ♦ It can be used for reasons which could involve you in a long contested hearing if the 
equivalent section 8 notice ground were used.  Or even for reasons where there is no ground at 
all.

There are a few negative points:

 ♦ It can only be used after the fixed term has ended.  So you cannot use it if you find you have 
inadvertently let your property to a tenant who behaves in an anti-social manner during their 12 
fixed term.

 ♦ You will need to satisfy an increasing number of legal prerequisites, which means that 
unless you really know what you are doing, or are using a detailed guide (such as is available to 
Landlord Law members) it is better to use solicitors.  Or at least get legal advice. 

 ♦ There is also the fact that the right to evict without giving a reason is often used by less 
ethical landlords to discourage tenants from bringing complaints or to enforce rent increases 
they are unable to pay.

This last point is why there are now plans to change the law to remove the no fault eviction process.  
This is due to be set out in a new Renters Reform Bill, which at the time of writing has yet to be 
published.  
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So bearing this in mind (and the fact that if you are reading this some time after 2021, the right to use 
this process may not be available to you) let us take a look at what the section 21 entails.  But first let 
us clear out of the way:

The Section 21(4)(b) problem

When the Housing Act first came into force there were no prerequisites save that possession 
proceedings could not start until after the fixed term had ended.  This is still the case.  

The main problem for landlords between 1988 and 2013 was section 21(4)(b) of the act, which said (or 
so we all thought at the time) that where a notice was being served during a periodic tenancy, the date 
for possession given in the notice must be ‘the last day of a period of the tenancy’.

Many landlords lost their case at court because they were not aware of this and just gave a date two 
months into the future. This section is now considerably less important because:

 ♦ In a case called Spencer v. Taylor in 2013 the Court of Appeal held that compliance with this 
clause was only necessary where there had been no initial fixed term or (perhaps) where the 
periodic tenancy was contractual rather than statutory, and

 ♦ For tenancies in England this condition has now been removed altogether.

So today this section will only apply in a very limited number of cases in Wales.
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We have a Landlord Law 
Kit to help landlords who 
have not protected their 
deposit here

Let’s take a look at the various prerequisites for using section 
21 which have been imposed since 1988.

The section 21 prerequisites

The following have been around for some time and apply in 
both England and Wales:

 ♦ The landlord must have complied with the tenancy 
deposit rules, and

 ♦ If the property is an HMO which requires a license, 
the landlord must have a valid license or be in the 
process of applying for one, or have a temporary 
exemption notice, at the time of serving the notice.

The following were brought in by the Deregulation Act 2015 
and only apply in England:

 ♦ The notice cannot be served during the first four 
months after the tenancy first started, or if

 ♦ The local Council has served an improvement notice 
or an emergency remedial notice during the past six 

https://landlordlaw.co.uk/sales-deposit-error-repair-kit/
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months

Where the tenancy was granted or renewed on or after 1 October 
2015, the landlord must also have given tenants copies of:

 ♦ The property’s Energy Performance Certificate (EPC)

 ♦ A current gas safety certificate, and

 ♦ The governments How to Rent Guide.

All of these should be served on tenants before they have 
moved into the property.  However late service of the EPC and 
How to Rent Guide will not be fatal so long as they are served 
before the service of your section 21 notice.

So far as the gas safety certificate is concerned, there is some 
question over whether the failure to serve the certificate before 
a tenant moves into the property will be fatal to a landlord’s 
ability to use section 21 at all (which would effectively convert the 
property to an assured tenancy).  

At present it would seem that the failure to serve is not fatal if the 
landlord actually holds a gas safety certificate when the tenants 
moved in but just failed to serve it in time.  However at the time 

To find out more about the 
Trecarrel House case see a 
discussion with one of the 
barristers in the case here.

https://www.youtube.com/watch?v=kbX1i25WPfw
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of writing, the case which decided this point, Trecarrel House Ltd v. Rouncefield, looks likely to be 
appealed to the Supreme Court.  

Other section 21 rules

Where the property is situated in England you must use the prescribed form 6A (although this is not 
strictly necessary if the tenancy predates 30 September 2015 and has not been renewed since).

There is also a ‘use it or lose it’ rule in England which provides that proceedings must be started within 
six months of the date given in the notice or if the notice was one where the notice period was longer 
than two months (eg if the tenancy was a quarterly tenancy) within four months of the date given in the 
notice.

So long as you comply with all that you should have no problem!  Always assuming that your notice 
was properly served.
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44. Service of Notices

There is not a lot of point in serving a notice if you are then unable to prove this at court.  It is quite common 
for tenants to claim (rightly or wrongly) that they have never received the notice so it is important that you are 
able to do this.

Being an old fashioned solicitor I prefer to see notices served by hand with an independent witness.  This will 
be impossible for your tenant to challenge, and indeed if you do this, they are unlikely to try.

Most notices though are served by post.  This is usually fine if it is authorised by your tenancy agreement, but 
you may still hit problems if your tenant challenges this.  So my advice, if your tenant is a ‘difficult tenant’ who 
is likely to do what they can to derail your claim, is to serve the notice by hand with a witness.

This can either be by handing it to the tenant (or throwing it down at their feet if they refuse to take it) or by 
inserting it through the letterbox of the property. 

Make sure you keep full details of the date, time and place of service, and get your witness to sign a witness 
statement.  

The form you will need to use to prove service is form 215, the certificate of service.

https://www.gov.uk/government/publications/form-n215-certificate-of-service
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Your obligations and a plan of action 55. And Finally

I hope you have found this eBook useful although hopefully you will not need to use it.

Note that we have a huge amount of information on notices on Landlord Law, including our Section 21 
Guide.

Plus I am always available on the forum to answer members’ questions.

Tessa Shepperson
November 2021

https://landlordlaw.co.uk/
https://landlordlaw.co.uk/openaccess_trails/section-21-guide/https://landlordlaw.co.uk/openaccess_trails/section-21-guide/
https://landlordlaw.co.uk/openaccess_trails/section-21-guide/https://landlordlaw.co.uk/openaccess_trails/section-21-guide/

