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Background and context

• Deficiencies in the “old” law - no implied covenant that a residential

property will be fit for human habitation

• The extinction of section 8, Landlord and Tenant Act 1985

• Karen Buck MP’s Private Members’ Bill

• The Grenfell Tower Tragedy

• Cross-party support



What does the act do?

• The Act amends the Landlord and Tenant Act 1985 sections 8 to 10

• The Act inserts a new s.9A, s.9B and s.9C.



What does the act do?

• In England, the new s.9A(1) implies into any tenancy agreement a covenant by the
landlord that the dwelling:

“(a) is fit for human habitation at the time the lease is granted or otherwise
created or, if later, at the beginning of the term of the lease, and

(b) will remain fit for human habitation during the term of the lease.”



What does the act do?

• The landlord cannot avoid or contract out of the new term

• The landlord cannot levy a contractual penalty on the tenant for relying on the
covenant (s.9A(4)).



What does the act do?

• The obligation extends to the “dwelling”.

• If the dwelling forms part of a building (a flat in a block, or a room in an HMO), the
obligation extends to all parts of the building in which the landlord has an estate or
interest (s.9A(6)).



What does “unfitness for human habitation” 
mean?

The new s.10 of the 1985 Act provides –

“(1) In determining for the purposes of this Act whether a house or dwelling is unfit 
for human habitation, regard shall be had to its condition in respect of the following 
matters—

repair, stability, freedom from damp, internal arrangement, natural lighting, 
ventilation, water supply, drainage and sanitary conveniences, facilities for 
preparation and cooking of food and for the disposal of waste water in relation 
to a dwelling in England, any prescribed hazard;

and the house or dwelling shall be regarded as unfit for human habitation if, and
only if, it is so far defective in one or more of those matters that it is not reasonably
suitable for occupation in that condition.”



What does “unfitness for human habitation” 
mean?

…

“(2) In subsection (1) "prescribed hazard" means any matter or circumstance
amounting to a hazard for the time being prescribed in regulations made by the
Secretary of State under section 2 of the Housing Act 2004.

(3) The definition of "hazard" in section 2(1) of the Housing Act 2004 applies for the
purposes of subsection (2) as though the reference to a potential occupier were
omitted.”



What does “unfitness for human habitation” 
mean?

• In deciding whether a property is unfit, regard shall be had to the old s.8 list of
factors, but also, as an additional factor, whether there is a risk of harm to the
health or safety of the occupiers.

• The question for the court will be: whether the dwelling is ‘not reasonably suitable
for occupation in that condition’?



What does “unfitness for human habitation” 
mean?

• Unfitness for human habitation has been considered at common law to include:

– Poor drainage (Wilson v Finch Hatton (1877) 2 Ex.D. 336)

– A bug or pest infestation (Smith v Marrable (1843 11 M. & W. 5)

– Serious risk of infection (Collins v Hopkins [1923] 2 K.B. 617)

– Premises structurally unsafe for occupation (Edwards v Etherington (1825) 7
Dow. & Ry K.B. 117)



Notice

• No express provision regarding notice

• Common law rules are likely to apply

• So, for defects within the demise the landlord’s liability is likely to run from when
notice is given



Access

• S.9A(7) and (8) imply a covenant that the landlord, or a person authorised by the
landlord may enter the dwelling for the purpose of viewing its condition and state
of repair, at reasonable hours of the day, on 24 hours written notice.



Exceptions to liability

• The landlord is not responsible for unfitness caused by the tenant’s failure to
behave in a tenant-like manner (s.9A(2)(a)), or that results from the tenant’s breach
of covenant (s.9A(3)(a)).

• The landlord is not required to rebuild or reinstate the dwelling in the case of
destruction or damage by fire, storm, flood or other inevitable accident.



Exceptions to liability

• The landlord is not required to maintain or repair anything the tenant is entitled to
remove from the dwelling.

• Where the needed works require the consent of a third party (for example, a
superior landlord or freeholder) and the landlord has made reasonable efforts to
get that consent, but it has not been given.



Exceptions to liability

• The landlord is not under an obligation to carry out works or repairs which, if carried
out, would put the landlord in breach of any obligation imposed by any enactment
(whenever passed or made) e.g. breaching planning permission.



When did it come into force?

• The commencement date for the Act was 20 March 2019

• It applied to all new tenancies of a term of less than 7 years (including new periodic
tenancies) granted on or after the 20 March 2019.

• It applied to all periodic tenancies in existence before the commencement date on
20 March 2020 (12 months after commencement).



What types of tenancy?

• “a lease under which a dwelling is let wholly or mainly for human habitation” (9B(1))
and either

– the lease is for a term of less than 7 years, or

– It is a secure, assured or introductory tenancy for a fixed term of 7 years or
more.



Damages and remedies

• Specific performance.

• General damages.

• Damages are likely to be assessed on a ‘loss of amenity’ basis; similar to the
assessment of quantum in disrepair claims.



Funding for claims

• Legal aid will be available on the same basis as for existing disrepair claims – cases
involving a serious risk to health and/or safety of the occupiers.

• Legal aid funding will be available as part of a defence and counterclaim in
possession proceedings.

• Conditional fee agreements (‘no win no fee’) are likely to be available.



Guidance and practical issues

• Pre-Action Protocol for Housing Conditions Claims (England) amended in January
2020.

• MCHLG has issued guidance for both landlords and tenants

– Guide for tenants: Homes (Fitness for Human Habitation) Act 2018 (March 2019)

– Guide for landlords: Homes (Fitness for Human Habitation) Act 2018 (March
2019).



The impact of Covid 19

• Contractual obligations continue to apply.

• Guidance:
– https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data

/file/876500/Consolidated_Landlord_and_Tenant_Guidance_COVID_and_the_PRS_v4.2.pdf

• “It has never been more important that landlords and tenants take a pragmatic, 
commonsense approach to resolving issues. Tenants should let their landlords know early if 
there is a problem and landlords should take the appropriate action.”

• “Landlords should also know they should not be unfairly penalised where COVID-19 
restrictions prevent them from meeting some routine obligations.”

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/876500/Consolidated_Landlord_and_Tenant_Guidance_COVID_and_the_PRS_v4.2.pdf


Advice for landlords

• Get your house in order (quickly!)

• Carry out proper property inspections on a regular basis to check the condition of
your premises.

• Respond to complaints about conditions quickly and carry out works where
required (and keep records).

• Larger landlords (and in particular social landlords) will need to think about estate-
wide improvement and repair work projects.
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